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U.S. Customs Service 


Treasury Decisions 


(T.D. 80-175) 
Synopses of Drawback Decisions 


The following are synopses of drawback rates issued June 19, 1979, 
to April 17, 1980, inclusive, pursuant to sections 22.1 through 22.5, 
inclusive, Customs Regulations. 

In the synopses below are listed for each drawback rate approved 
under 19 U.S.C. 1313(b), the name of the company, the specified 
articles on which drawback is authorized, the merchandise which will 
be used to manufacture or produce these articles, the factories where 
the work will be accomplished, the date the statement was signed, 
the basis for determining payment, the Regional Commissioner to 
whom the rate was forwarded, and the date on which it was forwarded. 

Dated: June 18, 1980. 

ALFRED G. SCHOLLE, 
Director, 
Carriers, Drawback and Bonds Division. 


(A) Company: Associated Beverage Co., Inc., d.b.a. Seven-Up 
Bottling Cos. of Southern California. 

Articles: Soft drinks. 

Merchandise: Liquid refined invert sugar. 

Factories: Buena Park and Vernon, Calif. 

Statement signed: August 3, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Los Angeles, 
April 17, 1980. 


(B) Company: Avtex Fibers Inc. 

Articles: Vinyon staple fibers. 

Merchandise: Polyviny] chloride copolymer resin. 
Factory: Meadville, Pa. 
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Statement signed: April 9, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioners of Customs: New York 
and Baltimore, April 14, 1980. 


(C) Company: Cosmos Minerals Corp. 

Articles: Titanium baskets, heating and cooling coils, anodizing rack 
systems, shell and heat tube exchangers. 

Merchandise: Titanium strips; titanium sheets; titanium plates. 

Factory: Camarillo, Calif. 

Statement signed: March 14, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Los Angeles, 
April 7, 1980. 


(D) Company: Crosby Valve & Gage Co. 

Articles: Safety relief valve. 

Merchandise: Valve parts and raw castings. 

Factory: Wrentham, Mass. 

Statement signed: July 10, 1979. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Boston, 
April 14, 1980. 


(E) Company: E. I. du Pont de Nemours & Co., Inc. 

Articles: Adipic acid; hexamethylene diamine; nylon resins, yarn, 
staple, strapping, tow, fiberfill, and fiberstock. 

Merchandise: Cyclohexane, adiponitrile, hexamethylene diamine, 
adipic acid. 

Factories: Various factories as listed in manufacturer’s statement. 

Statement signed: March 13, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
April 7, 1980. 

Revokes: T.D. 54882-G, as amended by T.D.’s 56027—-E, 56197-K, 
66-49-H, 66-146-G, 67-183-F, and 68-68-E; and T.D. 78-254-J. 


(F) Company: B. F. Goodrich Co. 

Articles: Tires rubber pneumatic and rayon tire cord fabric. 

Merchandise: Rayon yarn. 

Factories: Tuscaloosa, Ala., Akron, Ohio, Miami, Okla., Oaks, Pa., 
Thomaston, Ga., and Woodburn, Ind. 

Statement signed: May 18, 1979. 

Basis of claim: Appearing in. 
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Rate forwarded to Regional Commissioner of Customs: Miami, 
March 17, 1980. 


(G) Company: The Goodyear Tire & Rubber Co. 

Articles: Treated tire ply wire and calendered tire ply wire. 

Merchandise: High carbon steel cable. 

Factories: Various factories as listed in manufacturer’s statement. 

Statement signed: August 10, 1978. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
April 14, 1980. 


(H) Company: Grandma’s Foods, Inc. 

Articles: Cookies and fruit bars. 

Merchandise: Hard refined sugar. 

Factories: Beaverton, Oreg. and Longview, Tex. 

Statement signed: March 12, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
April 7, 1980. 


(I) Company: Guilford Mills, Inc. 
Articles: Dyed or undyed nylon, polyester, acetate, or blended piece 


goods. 

Merchandise: Nylon yarn, polyester yarn, acetate yarn. 

Factories: Lowell, Greensboro, and Kenansville, N.C. 

Statement signed: August 16, 1979. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs, New York: 
April 1, 1980. 

Revokes: T.D. 77—135-N. 


(J) Company: Guilford Mills, Inc. 

Articles: Laminated piece goods. 

Merchandise: Nylon yarn, polyester yarn, acetate yarn. 

Factory: Greensboro, N.C. 

Statement signed: August 16, 1979. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
March 26, 1980. 


(K) Company: The Lubrizol Corp. 
Articles: Lubricant additives. 
Merchandise: Basic calcium sulfonate. 
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Factories: Painesville, Ohio, Houston and Pasadena, Tex. 

Statement signed: January 11, 1980. 

Basis of claim: Used in. 

Rate forwarded to Regional! Commissioner of Customs: Chicago, 
March 26, 1980. 


(L) Company: Metalspecialties Inc. 

Articles: Bismuth alloy ingots. 

Merchandise: Indium ingot. 

Factory: Fairfield, Conn. 

Statement signed: February 14, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
April 9, 1980. 


(M) Company: Minnesota Mining & Manufacturing Co. 

Articles: Data disc packs, cartridges, single disc media. 

Merchandise: Aluminum substrate memory discs. 

Factory: Weatherford, Okla. ; 

Statement signed: November 13, 1979. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Los Angeles, 
March 20, 1980. 


(N) Company: Monolithic Memories, Inc. 

Articles: Partially and fully fabricated semiconductor wafers. 

Merchandise: Silicon wafers. 

Factory: Sunnyvale, Calif. 

Statement signed: June 22, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
March 17, 1980. 


(O) Company: Monsanto Co. 

Articles: Acrilan acrylic polymer and acrilan acrylic fiber. 

Merchandise: Acrylonitrile. 

Factory: Decatur, Ala. 

Statement signed: February 14, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioners of Customs: Chicago and 
New York, April 7, 1980. 

Revokes: T.D. 75-297-D. 
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(P) Company: Monsanto Co. 

Articles: Avadex BW granular herbicide. 

Merchandise: 2,3,3-trichloroallyl diisopropylthiocarbamate. 

Factory: Muscatine, Iowa. 

Statement signed: February 22, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioners of Customs: Chicago and 
New York, March 27, 1980. 

Revokes: T.D. 80-62-T. 


(Q) Company: Noel Canning Corp. 

Articles: Still and/or carbonated beverages. 

Merchandise: Invert liquid refined sugar. 

Factory: Yakima, Wash. 

Statement signed: February 20, 1980. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
March 21, 1980. 


(R) Company: Packaging Corp. of America. 

Articles: Corrugated shipping containers. 

Merchandise: Corrugated medium paperboard. 

Factory: Lockport, N.Y. 

Statement signed: March 5, 1979. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioners of Customs: Boston and 
Chicago, April 7, 1980. 


(S) Company: Rohm & Haas Delaware Valley Inc. 

Articles: MR anionic ion exchange resins, GEL anionic ion exchange 
resins, and other ion exchange resins. 

Merchandise: Aluminum chloride anhydrous. 

Factory: Philadelphia, Pa. 

Statement signed: April 18, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
June 26, 1979. 

Revokes: Section No. 15, T.D. 78-397-U. 


(T) Company: Rohm & Haas Delaware Valley Inc. 
Articles: Stam. 

Merchandise: Propionic acid. 

Factory: Philadelphia, Pa. 

Statement signed: May 11, 1979. 
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Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
June 25, 1979. 

Revokes: Section No. 16, T.D. 78-397-U. 


(U) Company: Rohm & Haas Delaware Valley Inc. 

Articles: Plasticizers and syntans (orotans). 

Merchandise: Formic acid. 

Factory: Philadelphia, Pa. 

Statement signed: May 11, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
June 19, 1979. 

Revokes: Section No. 17, T.D. 78-397-U. 


(V) Company: Rohm & Haas Delaware Valley Inc. 

Articles: Surfactants and hyamines. 

Merchandise: Dichloro ethyl ether. 

Factory: Philadelphia, Pa. 

Statement signed: April 18, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
June 26, 1979. 

Revokes: Section No. 27, T.D. 78-397-U. 


(W) Company: Rohm & Haas Delaware Valley Inc. 

Articles: Plexiglas molding powder, implex powder, acryloid modifiers, 
acryloid solution coatings, acryloid solid coatings, and oil additives. 

Merchandise: N-DDM Mercaptan. 

Factory: Bristol, Pa. 

Statement signed: May 11, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
June 25, 1979. 

Revokes: Section No. 29, T.D. 78-397-U. 


(X) Company: Rohm & Haas Delaware Valley Inc. 

Articles: Plexiglas sheet, plexiglas and implex molding powder, 
Kydex sheet, distilled grades of inhibited and/or uninhibited methy] 
methacrylate, specialty methacrylates, monomer blends, acryloid 
modifiers (K series), other modifiers, emulsions (Rhoplex and Primal, 
Acrysol and Rhotex), acryloid solution and solid coatings, acryloid 
coatings and resins, Paraplex P series, orthochrom, and oil additives 
(VI improvers, HF grades and miscellaneous). 
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Merchandise: Methyl methacrylate. 

Factories: Philadelphia and Bristol, Pa. 

Statement signed: April 18, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioners of Customs: Baltimore, 
July 3, 1979. 

Revokes: Section No. 33, T.D. 78-397-U. 


(Y) Company: Stoody Co. 

Articles: Arc welding electrodes of base metal in coils and spools, 
steel welding wires or rods. 

Merchandise: High carbon chrome, low carbon chrome, low carbon 
ferrochromium. 

Factory: Industry, Calif. 

Statement signed: July 3, 1979. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioners of Customs: Los Angeles, 
March 28, 1980. 


(Z) Company: Time Inc. 
Articles: Magazines. 
Merchandise: Coated and uncoated groundwood printing paper. 


Factories: Various factories through its agents under T.D. 55207(1). 

Statement signed: November 7, 1979. 

Basis of claim: Used in, less valuable waste. 

Rate forwarded to Regional Commissioners of Customs: Chicago and 
Miami, April 1, 1980. 

Revokes: T.D. 54758—-C; T.D. 54339—D as amended by T.D. 54758-D. 


(T.D. 80-176) 


Changes in the Customs Field Organization; Section 101.3, Customs 
Regulations, Amended 


TITLE 19—CUSTOMS DUTIES 
CuapterR I—U.S. Customs SERVICE 


PART 101—GENERAL PROVISIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 

SUMMARY: This document amends the Customs Regulations to 
change the field organization of the Customs Service by establishing, 


322-275 0 - 80 - 2 
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on a 2-year experimental basis, a new Customs port of entry at Hunts- 
ville, Ala., in the Mobile, Ala., Customs district. The change is part 
of Customs continuing program to obtain more efficient use of its 
personnel, facilities, and resources, and to provide better service to 
carriers, importers, and the public. 

EFFECTIVE DATE: Thirty days from the date of publication in 
the Federal Register. 


FOR FURTHER INFORMATION CONTACT: Richard C. Cole- 
man, Office of Inspection, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; 202-566-5354. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of its 
personnel, facilities, and resources, and to provide better services to 
carriers, importers, and the public, Customs published a notice in the 
Federal Register on February 15, 1980 (45 F.R. 10365), proposing to 
establish, on a 2-year experimental basis, a new Customs port of entry 
at Huntsville, Ala., in the Mobile, Ala., Customs district (region V). 

Interested parties were given until April 15, 1980, to submit com- 
ments regarding this change. No comments were received. 

After review of the proposal, Customs has determined to establish 
a new port of entry at Huntsville, Ala., on a 2-year experimental basis. 
Establishing a port of entry at Huntsville will be helpful in redistrib- 
uting the Customs workload from the congested Los Angeles, Calif., 
and Chicago, Ill., ports of entry which now clear most imported 
merchandise destined to the Huntsville area. 


CHANGE IN CUSTOMS FIELD ORGANIZATION 


Under the authority vested in the President by section 1 of the 
act of August 1, 1914, 38 Stat. 623, as amended (19 U.S.C. 2), and 
delegated to the Secretary of the Treasury by Executive Order No. 
10289, September 17, 1951 (8 CFR 1949-53 comp., ch. IT), and pur- 
suant to authority provided by Treasury Department order No. 101-5 
(44 F.R. 31057), Huntsville, Ala., is designated as a Customs port 
of entry in the Mobile, Ala., Customs district (region V), on a 2-year 
experimental basis. The geographical boundaries of the Huntsville, 
Ala., district include all the territory within the counties of Limestone, 
Madison, Morgan, and Marshall, all in the State of Alabama. 


AMENDMENT TO THE REGULATIONS 


To reflect this change, the list of Customs regions, districts, and 
ports of entry in the Mobile, Ala., Customs district (region V), in 
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section 101.3(b), Customs Regulations (19 CFR 101.3(b)), is amended 
by inserting “Huntsville, Ala., including the territory described in 
T.D. 80-176” directly below “‘Gulfport, Miss.” in the column headed 
“ports of entry.” 


EVALUATION AT END OF 2-YEAR PERIOD 


To determine whether (1) the inland port at Huntsville relieves the 
workload at Los Angeles and Chicago and other border ports, and 
(2) their is sufficient need for Customs services continuing in the area, 
the Huntsville port of entry is established on a 2-year basis. At the 
conclusion of the 2-year period, Customs will evaluate the amount of 
international business, continued need for Customs services in the 
area, and the adequacy of Customs facilities. If the extent of that 
business or the adequacy of the facilities fail to meet the criteria used 
by customs to determine port of entry eligibility, the designation of 
Huntsville as a port of entry will be revoked. 


REGULATION DETERMINED TO BE NONSIGNIFICANT 


In a directive published in the Federal Register on November 8, 1978 
(43 F.R. 52120), implementing Executive Order 12044, “Improving 
Government Regulations,” the Treasury Department stated that it 
considers each regulation or amendment to an existing regulation 
published in the Federal Register and codified in the Code of Federal 
Regulations to be significant. However, regulations which are nonsub- 
stantive, essentially procedural, do not materially change existing or 
establish new policy, and do not impose substantial additional require- 
ments or costs on, or substantially alter the legal rights or obligations 
of, those affected, with secretarial approval, may be determined not to 
be significant. Accordingly, it has been determined that this amend- 
ment does not meet the Treasury Department criteria in the directive 
for significant regulations. 


DRAFTING INFORMATION 


The principal authors of this document were Betty A. Stemley and 
Laurie Strassberg Amster, Regulations and Research Division, Office 
of Regulations and Rulings, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 

Dated: June 16, 1980. 

Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register July 1, 1980 (45 F.R. 44263)] 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1248) 


Marte, Inc. v. THe Unirep Statss, No. 79-28 
Tue UniteEp States v. Matre., Inc., No. 79-29 


1. CLASSIFICATION OF IMpORTS—PHONOGRAPH RECORDS. 


Appeal and cross-appeal from judgment of U.S. Customs Court 
in Mattel, Ine. v. United States, 83 Cust. Ct. , C.D. 4805 
(1979), which overruled Government’s classification and sustained 
an alternative claim by Mattel for classification of its imported 
merchandise as phonograph records. Reversed. 


2. Ip—NonFILING OF FREE-ENTRY, CLAIM-SupPORTING Docv- 
MENTS. 


For purposes of 19 CFR 10.112, intentional nonfiling of free-entry, 
claim-supporting documents required by 19 CFR 10.1 is not legal 
equivalent of willful negligence when there is evidence of positive 
action demonstrating absence of willful negligence. 


3s ckDs 


Free-entry, claim-supporting documents required by 19 CFR 
10.1 could properly be filed late with Customs Court under 19 CFR 
10.112. 


4. Ip.—Duty-Frre Entry Unprer TSUS Item 807.00. 


Records exported in bulk quantities to Mexico, packaged in 
envelopes attached to talking phone units for retail sale, and 
imported into the United States are classifiable as duty free under 
item 807.00, TSUS, as the U.S. goods component of articles assem- 
bled abroad, said component not having been advanced in value or 
improved in condition while abroad except by being assembled. 


U.S. Court of Customs and Patent Appeals, June 19, 1980 


Appeal from U.S. Customs Court, C.D. 4805 
[Reversed] 
Louise A. LaMothe and Marjorie M. Shostak, attorneys for Mattel, Inc. Judy 
Seder Bardugo and John N. Politis of counsel. 
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Alice Daniel, Assistant Attorney General, David M. Cohen, Director, Joseph I. 
Liebman, Attorney in Charge, Saul Davis, Commercial Litigation Branch, 
attorneys for the United States. 


{Oral argument on May 5, 1980 by Louise A. LaMothe and Marjorie M. Shostak for Mattel, Inc. Saul Davis 
for the United States] 


Before Markey, Chief Judge, Ricu, Baupwin, MILuER, Associate Judges and 
Winne_er,! Chief Judge, U.S. District Court of Colorado. 

Miter, Judge. 

[1] This case is before us on appeal by Mattel, Inc. (Mattel) and 
cross-appeal by the Government from the decision and judgment of 
the U.S. Customs Court sustaining Mattel’s alternative claim for 
classification of the involved merchandise under item 724.25, TSUS, 
as phonograph records dutiable at 5 percent ad valorem. Mattel’s 
primary claim, the subject of its appeal, is that the involved mer- 
chandise is classifiable as duty free under (1) item 800.00, TSUS, as 
U.S. goods returned after having been exported without having been 
advanced in value or improved in condition while abroad, or (2) 
item 807.00, TSUS, as the U.S. goods component of articles assembled 
abroad, said component not having been advanced in value or im- 
proved in condition while abroad except by being assembled.” The 
Customs Service classified the involved merchandise under item 
737.90, TSUS, as toys, and parts of toys, n.s.p.f., other, dutiable at 
17.5 percent ad valorem, the correctness of which is the subject of the 
Government’s cross-appeal. We hold that the involved merchandise is 
classifiable as duty free under item 807.00, TSUS, and reverse the 
decision and judgment below. 


BACKGROUND 


The involved merchandise covering 10 entries consists of phono- 
graph records manufactured in the United States which were ex- 
ported in bulk quantities to Mexico, where they were packaged for 
retail sale in envelopes and imported into the United States at Los 
Angeles-Long Beach during the period of August 18-November 21 
1972, in association with talking toy telephones (not in issue here), 
known and sold as Mattel-O-Phones and Talking Picture Phones, the 
latter in two styles, depending on the types of records included: Nice 
Neighbors Talking Picture Phone (Nice Neighbors Phone), and 
Alphabet-Talking Pictures Phone (Alphabet Phone).? The records 

1 Hon. Fred M. Winner, Chief Judge, U.S. District Court for the District of Colorado, sitting by designa- 
Onder item 800.00, the goods are duty free; while under item 807.00, duty is calculated on the full value 
of the imported assembled article less the cost or value of the U.S. goods component. 

3In the Mattel-O-Phone package five 4-inch records were packed in a manila envelope; in each of the 


Nice Neighbors and Alphabet Phone packages, six 244-inch records were packed in a clear plastic envelope. 
An appropriate envelope was stapled to each phone unit. 
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have no hole in the center and possess no use independent from the 
toy telephones. On the Mattel-O-Phone records appears the legend 
“©Mattel, Inc. 1964,’ and on the other records appear the words 
“Made and printed in U.S.A.” 

The Customs Court denied Mattel’s primary claim for duty-free 
classification on the basis of Mattel’s failure to timely file free-entry, 
claim-supporting documents required by Customs Regulation 19 
CFR 10.1.4 Mattel argues that its claims for free entry of the records 
imported with the Alphabet Phone and the Nice Neighbors Phone 
are not dependent on compliance with 19 CFR 10.1, because the words 
thereon provide the factual basis ‘determinable from an examination 
of the article(s)”’ within the exception from compliance provided by 
19 CFR 10.1. It also argues that the evidence establishes that from 
1968 to 1972 identical records were granted free-entry treatment— 
“a classification which was dependent on verification by the Customs 
officials of U.S. origin or production, without advancement in value 
or improvement in condition, and without payment of drawback”’; 
and that waiver of documents required by 19 CFR 10.1 was denied 
only because the import specialist concluded “that neither he nor the 
District Director had authority to waive documentation requirements 
(when) the Customs Service was not going to accord duty-free 
treatment.” ° 

Alternatively, Mattel argues that even if the filing of documents 
specified by 19 CFR 10.1 was required, as determined by the Customs 
Court, the requirement was satisfied by its tender of the documents to 
the Customs Court before final liquidation under 19 CFR 10,112, 
which permits late filing where failure to timely file ‘‘was not due to 
willful negligence or fraudulent intent.’’® With respect to this argu- 
ment, the Customs Court concluded that Mattel failed to meet its 
burden of establishing that its failure to timely file the free-entry, 
claim-supporting documents was not due to willful negligence, adding 
that— 

419 CFR 10.1 requires the filing of the following documents “in connection with the entry of articles 
claimed to be free of duty under schedule 8, part 1, Tariff Schedules of the United States’: Foreign shipper’s 
declaration, owner’s declaration on Customs form 3311, District Director of Customs’ certificate of exporta- 
tion (Customs form 4467) showing that no drawback, bounty, or allowance has been paid or admitted 
thereon; and, for classification under item 807.00, foreign assembler’s declaration with owner’s endorsement 
7 Mattel calls attention to testimony that duty-free treatment of identical records was discontinued in 
1972 because the import specialist did not regard the packaging of the records as an assembly operation, but 
concluded that the packaging was an advancement in value—a conclusion, Mattel argues, that was over- 
ruled by this court’s decision in United States v. Carr & Son, Inc., 61 CCPA 52, C.A.D. 1118, 496 F. 2d 1225 
(1974) (individually packaged assortments of fishhooks held qualified for duty-free treatment under item 
800.00 TSUS). 


6 See F. W. Myers & Co. v. United States, 70 Cust. Ct. 202, C.D. 4431, 360 F. Supp. 429, appeal dismissed, 61 
CCPA 121 (1973); Green Giant Co. v. United States, 79 Cust. Ct. 61, 70, C.D. 4715 (1977). 
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the record shows that the failure to timely file was intentional, 
which for purposes of section 10.112, is the legal equivalent of 
willful negligence. 
The Customs Court observed that the Government had conceded 
that the free-entry, claim-supporting documents may be filed with 
the Customs Court if there was a showing that the late filing was not 
due to willful negligence or fraud. 
The Customs Court referred to testimony of Mattel’s director of 
import-export administration that when he and Mattel knew that the 
Customs Service was not going to allow duty-free treatment to the 
records,’ they did not continue to file the free-entry documents 
required by the regulations, although such documents were filed 
regarding other components, specific mention of the records being 
omitted ;® also to testimony of Mattel’s manager of import-export 
documentation that it was standard operating procedure in 1972 to not 
file free-entry documents on merchandise that he knew would not be 
allowed duty-free treatment by the Customs Service. Such evidence 
persuaded the court to find the intentional character of the nonfiling 
of the free-entry documents. 
The Customs Court further found that Mattel’s constructed cost 
submissions (exhibits 15 B, D, E, and F) contained a footnote reading : 
Importer requesting judicial ruling that this merchandise is 
applicable under items 800.00 or 807.00 TSUS. 

Of this, the court said: 
This notice of an intention to seek a judicial ruling * * * shows an 
intent not to seek a timely ruling by the Customs Service. 

The constructed cost submissions were sent by letter from Mattel 
to the District Director of the Customs Service for the purpose of 
assisting in the computation of the estimated duty to be deposited 
with the entry and covered numerous components in addition to the 
records—some applicable under item 800.00, some applicable under 
item 807.00, and some, including the records, associable under various 
classifications. Earlier constructed cost submissions listed records as 
applicable under item 807.00. 


OPINION 


Although we are satisfied that substantial evidence supports the 
Customs Court’s findings that the nonfiling of the free-entry, claim- 
supporting documents was intentional, in a nominal sense, we con- 
clude that [2] the Customs Court erred in holding that ‘intentional 


7 He testified that in 1972 they were directed to pay duty on the records as toy parts under item 737.90. 
8 He also estimated that 1,500,000 documents went through his department in 1972. 
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* * * for purposes of section 10.112, is the legal equivalent of willful 
negligence.’ ® 

The Customs Regulations do not provide a definition of willful 
negligence. However, in F. W. Myers & Co. v. United States, 70 
Cust. Ct. 202, C.D. 4431, 360 F. Supp. 429, appeal dismissed, 61 
CCPA 121 (1973), the Customs Court, after reviewing several au- 
thorities,'° said (at 209): 


It is to be observed that included in the term “willful negli- 
gence” by the authorities cited, supra, are two elements: (1) 
Intent or a deliberate or conscious and intentional omission to 
perform some act or duty; (2) reckless disregard of the conse- 
quences of the act done or failure to act by the party. 


And further (at 210): 


The second element, involving a reckless disregard of the act 
done, defendant contends is established by the pattern of conduct 
of plaintiff. * * * While it is unquestionably true * * * that the 
length of time it took plaintiff to contact the ultimate consignee 
in order to obtain the missing documents constituted an inordi- 
nately long period of time, it does not in the opinion of the court 
amount to a reckless disregard of the rights of the party. Dilatory 
procedure would not in itself be sufficient to constitute reckless 
disregard of the rights of the party. Even if the court were to 
consider the length of time it took to contact the ultimate con- 
signee to be a result of carelessness or inattention, however * * * 
gross, it is not tantamount to willful negligence. 

Mattel points out that the Customs Court cited no case in which 
the concept of willful negligence did not include culpability and that 
the Government’s citations," as recognized by the Government itself, 
all involve a plaintiff’s burden of proof (that there was no intent to 
defraud the revenue of the United States) when a petition for remission 
of duties under section 489 of the Tariff Act of 1930 was filed. The 
Government argues that it has established from these citations that 
the burden of proving freedom from willful negligence ‘‘is not fulfilled 
by simple statements, in vacuo, but must be proved by concrete 
evidence.” Fair enough, but, as will be related infra, we are satisfied 
that positive action demonstrating absence of willful negligence has 
been shown here. 

® The Customs Court also said that “it is not the function of sec. 10.112 to relieve an importer from the 
consequences of its deliberate acts” and appear to equate ‘‘intentional’’ and “deliberate” for purposes of 
19 CFR 1.112, a point with which we do not disagree. However, it is clear that the regulation was promul- 
gated to make the privilege of free entry less onerous by extending the time for filing of claim-supporting 
documents and, thereby, enabling free entry of merchandise that would otherwise have been excluded from 
such treatment. Freres, Inc. v. United States, 47 Cust. Ct. 155, 159, C.D. 2296 (1961). 

10 These included Black’s Law Dictionary, 65 C.J.S. Negligence sec. 9(1)(c), and 57 Am. Jur. 2d Wilful or 
Wanton Negligence sec. 105. 

11 United States v. Fish, 268 U.S. 607, 612-13 (1925); United States v. Kittelson, 48 CCPA 31, 34-35, C.A.D. 


605 (1955); Pacific Coast Feather Co. v. United States, 40 CCPA 141, 148, 147, C.A.D. 510 (1953); United States 
v. W. J. Westerfield, 40 CCPA 115, 124-26, C.A.D. 507 (1953). 
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We note that in the closely related field of Federal income taxation, 
the Supreme Court has, in cases of both tax felonies and tax misde- 
meanors, required that there be a bad purpose or evil motive to meet 
the statutory provision of willfulness. United States v. Bishop, 412 
U.S. 346, 361 (1973); United States v. Murdock, 290 U.S. 389, 398 
(1933). But see United States v. McCorkle, 511 F. 2d 482, 485 (7th 
Cir.), cert. denied, 423 U.S. 826 (1975). Although this requirement was 
stated in the context of criminal statutes, it is nevertheless relevant 
to the meaning of “willful” in a civil case, which merely requires a 
lesser burden of proof. 

With respect to the Customs Court’s statement that the footnote 
in Mattel’s constructed cost submissions showed ‘“‘an intent not to 
seek a timely ruling by the customs service,” it appears that a timely 
ruling had in fact been made when, in 1972, duty-free treatment of 
records was discontinued by the Customs Service, and that further 
administrative action would have been futile. Also, there has been no 
showing by the Government that the customs revenue was, in any 
way, jeopardized by Mattel’s decision, with notice to the Customs 
Service, to exercise its judicial remedies, or that Mattel had any bad 
motive or reckless disregard for the Customs Service in failing to file 
its free-entry, claim-supporting documents with the Customs Service.” 
Indeed, we are persuaded that the notice to the Customs Service was 
a positive action which affirmatively demonstrates the absence of 
willful negligence.” 

[3] Accordingly, we hold that, under 19 CFR 10.112, Mattel was 
entitled to have its free-entry, claim-supporting documents filed with 
the Customs Court. 

We note from the record that the Customs Court agreed with 
Mattel’s counsel that, in the event Mattel was determined to have 
been neither fraudulent nor willfully negligent, the documents would 
be admitted into evidence and that Mattel would be deemed to have 
submitted all necessary documentation in support of its item 800.00 
and item 807.00 claims. Therefore, on the basis of what clearly appears 
from the record and the exhibits, we further hold that the involved 
merchandise is [4] classifiable as duty free under item 807.00, TSUS, 
as the U.S. goods component of articles assembled abroad, said 

12 Mattel makes the point that ‘‘(i)t is not logical to assume that Mattel would sabotage its own ability to 
seek judicial review of its substantive claims by failing to type onto the claim-supporting documents which 
it filed with the entries in 1972 an additional six-digit number referencing the part number of the phono- 
graph records.” 

13 The Government argues that proof of freedom from intent to defraud is an easier standard to meet than 


freedom from willful negligence. Therefore, demonstrating absence of willful negligence a fortiori demon- 
strates freedom from fraudulent intent. 


322-275 0 = 80 - 3 
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component not having been advanced in value or improved in condi- 


tion while abroad except by being assembled." 
The decision and judgment of the Customs Court are reversed. 


14 Because of this holding, it is unnecessary to reach Mattel’s argument that it was not required to comply 
with 19 CFR 10.1; also, the cross-appeal by the Government must be dismissed. 
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Abstracted Protest Decisions 


DEPARTMENT OF THE TREASURY, June 16, 1980. 


The following abstracts of decisions of the United States Customs 
Court at New York are published for the information and guidance of 
officers of the Customs and others concerned. Although the decisions 
are not of sufficient general interest to print in full, the summary 
herein given will be of assistance to Customs officials in easily locating 
case and tracing important facts. 

Rosert E. CHaAseEn, 
Commissioner of Customs. 
17 





& 
a 
D 
© 
5 
D 
a 
5 
5 





Joor0y} syed 
pues surejsAhs euleyy 9104S 


yI0X MON 


sexoq OISny 
0380149 


sexoq oISnyy 
o38914O 


seutyqoeur 1048] d oured * A+ 
sejesuy soy ‘y10X MON 


(208% “a"O) 
"§'Q °A ‘OUl “OD BuTIOYS 
77 Bulplopeos [e938 “g"')'S 


(IGT 
*a'V'O) *S'n *4 “ouy ‘oorury 

(FIZT 
‘d'V'O) ‘S' *4 ‘ou ‘oorury 


(FOLF “"O) 
‘sa ‘4 soonorya idV 


%G"6 10 Yt 
86'ZS9 UIE] 


%8 


og"eez wr0sT | 


%8 


OS"SZL W190] 


VIS 
02 FEL WOH] 


%$'6 10 
Mit ‘Wer ‘WS "039 
02’ L¢9 Ur1e7] 


Ye | 
08"LeZ W103] | 


Vee 
08°28 W101] 

Yor | ‘049 
02°Sez, W183] | *89800-S-62 


“pS810-9-8L 


1Z#00-€-L2 | 


“yp 9a 
“our “op odg “g')'s 


‘oul ‘jesordg 


‘00 “3 MV HIseATIS 


[JU] soruo1j091q S,pAOL’T 


O8g6Tt ‘OT eunr 
*¢ ‘UBUIMON 


Og6T ‘OT ounr 
“¢ ‘2.078 


O86T ‘OT ounr 


"f¢ ‘2I9TB I | 


O86T ‘OT ouns 
*¢ ‘WOS}TeM 





ASIGNVHOUAN 
aNV AYLNG 
10 LUOd 





e18y pus ‘ON 
UI9}] 10 “IBq 


oyey pus ‘ON | 
UId}] 10 “IVq 








a Tao 





| Lanoo 
dassassv 


JATLLNIVTd 





NOISIOda 
10 ALVaG 
» apdantr 





daaqWnon 
| NOISIOaa 
| 


| 








International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs Officers and others concerned. 

R. E. CHAsEn, 
Commissioner of Customs. 


In the Matter of Investigation No. 337-TA-86 


CERTAIN SHELL Brim Hats 
Notice of Investigation 


Notice is hereby given that a complaint was filed with the U.S. 
International Trade Commission on May 16, 1980 and amended on 
May 28, 1980, and on June 11, 1980, under section 337 of the Tariff 
Act of 1930 (19 U.S.C. 1337) and 19 U.S.C. 1337a on behalf of Zwicker 
Knitting Mills, 410 Richmond Street, Appleton, Wis. 54913, alleging 
that unfair methods of competition and unfair acts exist in the impor- 
tation into the United States of certain shell brim hats, or in their sale, 
because such hats are alleged to infringe claims 1—7 and to be made in 
accordance with claims 8-11 of U.S. Letters Patent 3,898,699. The 
amended complaint alleges that the effect or tendency of the unfair 
methods of competition and unfair acts is to destroy or substantially 
injure an industry, efficiently and economically operated, in the United 
States. 

Complainant requests that the Commission, after a full investigation 
has been conducted, order permanent exclusion from entry into the 
United States of the imports in question and provide such other and 
further relief as the Commission deems appropriate. Complainant also 
request that the Commission, during the pendency of the investigation, 
order temporary exclusion from entry into the United States of the 
imports in question. 

Having considered the complaint, the Commission on June 12, 1980, 
ordered that— 

19 
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(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 
1930 (19 U.S.C. 1337), an investigation be instituted to determine 
whether there is reason to believe that there is a violation and whether 
there is a violation of subsection (a) of this section in the unauthorized 
importation of certain shell brim hats into the United States, or in 
their sale, by reason that such hats are alleged (a) to be covered by 
claims 1-7 of the U.S. Letters Patent 3,898,669, and (b) to be made in 
accordance with claims 8-11 of said letters patent, the effect or tend- 
ency of which is to destroy or substantially injure an industry, 
efficiently and economically operated, in the United States; 

(2) That for the purposes of this investigation so instituted, the 
following are hereby named as parties upon which this notice of 
investigation shall be served: 

(a) The complainant is— 

Zwicker Knitting Mills 
410 Richmond Street 
Appleton, Wis. 54913 

(b) The respondents are the following companies alleged to be en- 
gaged in the unauthorized importation of such articles into the United 
States, or in their sale, and are parties upon which the complaint is to 
be served: 


Aris-Isotoner Gloves, Inc. Aris (Philippines), Inc. 


417 Fifth Avenue Orando Drive 
New York, N.Y. 10016 Nakati 
Risal, Philippines 

(c) Edward M. Lebow, Acting Chief, Unfair Import Investigations 
Division, U.S. International Trade Commission, 701 E. Street NW., 
Washington, D.C. 20436, shall name the Commission investigative 
attorney, a party to this investigation; and 

(3) For the investigation so instituted, Donald K. Duvall, Chief 
Administrative Law Judge, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, shall designate the pre- 
siding officer. 

The respondent Aris (Philippines), Inc., has been added in para- 
graph 3(b) above on the basis of the informal investigatory activities 
of the Commission. 

Responses must be submitted by the named respondents in accord- 
ance with section 210.21 of the Commission’s Rules of Practice and 
Procedure (19 CFR 210.21). Pursuant to sections 201.16(d) and 
210.21(a) of the rules, such responses will be considered by the Com- 
mission if received not later than 20 days after the date of service of 
the complaint. Extensions of time for submitting a response will not be 
granted unless good and sufficient cause therefor is shown. 
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Failure of a respondent to file a timely response to each allegation in 
the complaint and in this notice may be deemed to constitute a waiver 
of the right to appear and contest the allegations of the complaint and 
this notice, and to authorize the presiding officer and the Commission, 
without further notice to the respondent, to find the facts to be as 
alleged in the complaint and this notice and to enter both a recom- 
mended determination and a final determination containing such 
findings. 

The complaint is available for inspection by interested persons at the 
Office of the Secretary, U.S. International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436, and in the Commission’s New 
York Office, 6 World Trade Center, New York, N.Y. 10048. 

By order of the Commission. 

Issued: June 20, 1980. 

Kernnetu R. Mason, 
Secretary. 


In the Matter of 
CrrtTaIn Coin-OrreratTED AvpDIO- 
VISUAL GAMES AND CoMPONENTS 
THEREOF 


Investigation No. 337—-TA-87 


Notice of Investigation 


Notice is hereby given that a complaint was filed with the U.S. 
International Trade Commission on May 22, 1980, and amended by 
supplement on June 9, 1980, under section 337 of the Tariff Act of 1930 
(19 U.S.C. 1337), on behalf of Midway Manufacturing Co., 10750 
West Grand Avenue, Franklin Park, Ill. 60131, alleging that unfair 
methods of competition and unfair acts exist in the importation of 
certain coin-operated audiovisual games and brochures for the adver- 
tisement thereof into the United States, or in their sale, by reason of 
common law trade dress. The complaint (as supplemented) alleges 
that the effect or tendency of the unfair methods of competition and 
unfair acts is to destroy or substantially injure an industry, efficiently 
and economically operated, in the United States. 

Complainant requests that the Commission order temporary exclu- 
sion from entry into the United States of the imports in question and 
issue a temporary cease and desist order during the pendency of the 
investigation, and requests that the Commission order permanent 
exclusion from entry and issue a permanent order to cease and desist 
after a full investigation has been conducted. 

Having considered the complaint, the Commission on June 19, 
1980, ordered that— 
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(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 
1930, an investigation be instituted to determine whether there is 
reason to believe that there is a violation and whether there is a viola- 
tion of subsection (a) of this section in the unlawful importation of 
certain coin-operated audiovisual games and components thereof into 
the United States, or in their sale, by reason of common law trademark 
infringement, false designation of origin, passing off, and misappropria- 
tion of trade dress, the effect or tendency of which is to destroy or 
substantially injure an industry, efficiently and economically oper- 
ated, in the United States; 

(2) For the purpose of this investigation so instituted, the following 
are hereby named as parties upon which this notice of investigation 
shall be served: 

(a) The complainant is— 

Midway Manufacturing Co. 
10750 West Grand Avenue 
Franklin Park, Ill. 60131 

(b) The following respondents are alleged to infringe complainant’s 
common law trademark and to be engaged in false designation of 
origin: 

En’sco Co., Ltd. 


Taito of Japan 
P.O. Box 81-110 


2-5-3-Hirakawa-cho, 


38, Lane 155 

Tun Hua North Road 

Taipei, Taiwan 

Chens 
Inc. 

39 R-Thompson Street 

Winchester, Mass. 
01890 


Circle International, 
Inc. 

2225 West Pico Boule- 
vard 

Los Angeles, Calif. 
90006 


Bonanza Enterprises, 
Ltd. 

Bonanza Bldg., 7-18, 
3-Chome 

Shin- Yamashita-cho, 
Naka-ku 

Yokohama, Japan 


International, 


Chiyoda-ku 
Tokyo, Japan 


Taito America Corporation 
1256 Estes Avenue 
Elk Grove Village, Ill. 60007 


Hoei Sangyo 

12-1, Minami-cho, 1-Chome 
Tanashi, Tokyo, Japan 
Justin Kaoh 

336 O’Farrel 

San Francisco, Calif. 94102 


Acorn, Inc. 

Ridge and Butter Pikes 
Plymouth Shopping Center 
Conshohocken, Pa. 19428 


Stan Rousso, Inc. 
2277 W. Pico Boulevard 
Los Angeles, Calif. 90006 
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(c) The respondents listed in paragraph (b) above and the following 
additional respondents are alleged to be engaged in passing off and 
misappropriation of trade dress, and all are parties upon which the 
complaint (as supplemented) is to be served: 


Universal Co. Ltd. 
1—-12-3 Nihonbashi 
Horidome-Cho, Chuoh-Ku 
Tokyo 103, Japan 


Universal U.S.A. Inc. 

d.b.a. Universal Co. Ltd. 
Sunset-Vine Tower 

Suite 1500 

6290 Sunset Road 
Hollywood, Calif. 90028 
General Vending Sales Corp. 


Howard and Biddle Streets 
Baltimore, Md. 21201 


L.J.S. Inc. 

Nichibutsu 

Distributor & Importer Suite 
212 

16910 Dallas Parkway 

Dallas, Tex. 75248 


Rowe International, Inc. 
sub. Triangle Industries 
75 Troy Hills Road 
Whippany, N.Y. 07981 
Arjay Export Co. 

300 Barnstable Road 
Hyannis, Massachusetts 


02601 


Wesco Co. 
3024 Scott Boulevard 
Santa Clara, Calif. 95050 


Active Amusement Co. 
666 Broad Street 
Philadelphia, Pa. 19130 


Nichibutsu 

Nihon Bussan Co., Ltd. 
12-9, 1-chome 
Tenjinbashi, Kita-Ku 
Osaka, Japan 

(d) Edward M. Lebow, Acting Chief, Unfair Import Investigations 
Division, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436, shall name the Commission investigative 
attorney, a party to this investigation; and 

(3) For the investigation so instituted, Donald K. Duvall, Chief 
Administrative Law Judge, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, shall designate the pre- 
siding officer. 

The allegation in the complaint described in the phrase ‘‘and bro- 
chures for the advertisement thereof”? has been eliminated from the 
subject matter coverage of this investigation to the extent it encom- 
passes a copyright violation. This action avoids possible duplication 
by the Commission of proceedings previously initiated by complainant 
before the U.S. Customs Service seeking exclusion of material which 
infringes complainant’s copyright. Further, the phrase ‘‘and com- 
ponents thereof’’ has been added to paragraph (1) above on the basis 
of informal investigatory activities by the Commission which revealed 
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that the coin-operated audiovisual games can be imported as kits as 
well as entirely assembled units. 

Responses must be submitted by the named respondents in ac- 
cordance with section 210.21 of the Commission’s Rules of Practice 
and Procedure (19 CFR 210.21). Pursuant to sections 201.16(d) and 
210.21(a) of the rules, such responses will be considered by the Com- 
mission if received not later than 20 days after the date of service of 
the complaint. Extensions of time for submitting a response will not 
be granted unless good and sufficient cause therefor is shown. 

Failure of a respondent to file a timely response to each allegation in 
the complaint and in this notice may be deemed to constitute a waiver 
of the right to appear and contest the allegations of the complaint and, 
this notice, and to authorize the presiding officer and the Commission 
without further notice to the respondent, to find the facts to be as 
alleged in the complaint and this notice and to enter both a recom- 
mended determination and a final determination containing such 
findings. 

The complaint is available for inspection by interested persons at 
the Office of the Secretary, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, and in the Commission’s 
New York Office, 6 World Trade Center, New York, N.Y. 10048. 

By order of the Commission. 

Issued: June 20, 1980. 

KENNETH R. Mason, 
Secretary. 


(19 CFR 207.46) 
Investigation No. 731-TA-15 (Preliminary) 
Prees AND TUBES OF [RON OR STEEL FRom JAPAN 


Notice of Reopening of April 14, 1980, Determination Because Erroneous 
Import Statistics Were Relied Upon in That Determination 


AGENCY: U.S. International Trade Commission. 


ACTION: Examination of the import statistics relied upon by the 
Commission in making its determination in investigation No. 731-TA- 
15 (preliminary) under the Tariff Act of 1930, Pipes and Tubes of Iron 
or Steel From Japan, indicates that a Commission reconsideration of 
that determination is necessary as those statistics were in error. 
Reconsideration of a preliminary determination is not undertaken 
lightly by this Commission. We recognize that Congress intended the 





INTERNATIONAL TRADE COMMISSION NOTICES 25 


Commission to make its determinations based on ‘‘the best information 
available” (sec. 733(a) of the Tariff Act of 1930, 19 U.S.C. 1673b(a)). 
Even under the best of circumstances, the record in a preliminary 
determination will never be as complete and/or accurate as the record 
developed in the more thorough final investigation. The discovery of 
additional relevant information or minor statistical errors in previously 
reported information will normally not justify the reopening of a pre- 
liminary affirmative determination, since additions or corrections to 
the record will be adequately considered by the Commission in making 
its final determination. In rare instances, however, a clear mistake is 
made, unintentionally, by a reporting firm that may significantly alter 
the factual basis for the Commission’s determination. That appears to 
be the situation in the case before us. Accordingly, the Commission 
has ordered that its determination be reopended for the purpose ot 
reconsidering whether there is a reasonable indication that an industry 
in the United States is materially injured or threatened with material 
injury, or the establishment of an industry in the United States is 
materially retarded, by reason of the importation from Japan of welded 
pipes of steel provided for in item 610.3205 of the Tariff Schedules of 
the United States Annotated (TSUSA), which are allegedly sold or 
likely to be sold at less than fair value. 


FOR FURTHER INFORMATION CONTACT: Mr. William E. 


Fry, Acting Director of Investigations, U.S. International Trade 
Commission, 202-523-0242. 


SUPPLEMENTARY INFORMATION: In April 1980, the Commis- 
sion found that information supplied in response to agency question- 
naires indicated that U.S. imports of Japanese welded pipes, classified 
under item 610.3205 of the Tariff Schedules of the United States 
Annotated, had almost doubled in 1978 from their 1977 level, and in 
1979, were 68 percent higher than in 1977. On April 25, 1980, the 
Commission received a request that it reconsider its determination in 
investigation No. 731-TA-15 on the basis that the data concerning 
the imports under item 610.3205 appeared to be in error for the years 
1977-79. 

In response to the request for reconsideration, the Commission 
contacted all of the respondents of the Commission’s importers’ 
questionnaire in investigation No. 731-TA-15. All but one of those 
firms indicated that the data they reported had been checked and 
verified. The remaining firm made substantial revisions in the data 
reported which change the aggregate import data compiled for item 
610.3205 substantially. The Commission’s Office of Investigations 
audited the underlying import records of the firm reporting the 
changes, and verified that the original data submissions were mistaken. 
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On June 16, 1980, the Commission ordered that its determination 
in investigation No. 731-TA-15 be reopened to reconsider the import 


of statistics concerning Japanese welded pipe classified under item 
610.3205. 


PUBLIC MEETING: The Commission has scheduled a briefing on 
this matter for its June 24, 1980, meeting. Commissioners will deter- 
mine whether or not the corrected statistical data will change their 
individual determinations in investigation No. 731-TA-15, at this 
meeting. 
REPORT: At the completion of this reconsideration, the Commission 
will transmit a report to the Secretary of Commerce. The Commission 
expects to transmit the report by July 7, 1980. 

By order of the Commission. 

Issued: June 18, 1980. 

KENNETH R. Mason, 
Secretary. 


In the Matter of 
CERTAIN INCLINED-FIELD ACCELERA- 
TION TUBES AND COMPONENTS 
THEREOF 


Investigation No. 337—-TA-67 


Commission Order 


The U.S. International Trade Commission denies the petition, filed 
on May 20, 1980 by respondent Dowlish Developments, Ltd., for 
reconsideration of the Commission’s denial of Dowlish’s motion for 
summary determination of this investigation. On December 11, 1979, 
Dowlish filed a motion for summary determination of noninfringement 
of U.S. Letters Patent No. 3,380,323 (motion docket No. 67-12) on 
the basis of the doctrines of file wrapper estoppel and abandonment. 
After oral argument and the submission of briefs, the presiding officer 
recommended that Dowlish be granted summary determination and 
the investigation be terminated as to all respondents. The Commission 
heard oral argument on the recommended determination on March 12, 
1980. After considering argument of counsel and written submissions, 
the Commission issued a ‘‘Notice of Commission determination denying 
the presiding officer’s summary determination of noninfringement and 
designating this investigation as more complicated” on May 6, 1980. 
The Commission issued an opinion setting forth the reasons for its 
determination on May 14, 1980. Dowlish petitioned for reconsidera- 
tion on May 19, 1980 (motion docket No. 67-23). 
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Under the Commission’s Rules of Practice and Procedure, 19 CFR 
210.56, ‘‘(a)ny petition for reconsideration must be confined to new 
questions raised by the determination * * * upon which the peti- 
tioner had no opportunity to submit arguments.’’ Respondent 
Dowlish’s motion for reconsideration and supporting brief raise no 
new questions of law or fact. The brief argues no new legal theories 
and raises only one point of authority not previously cited to the Com- 
mission, Henriksen v. Cory, 327 F. 2d 409 (7th Cir. 1964). That 16- 
year-old case turns on the application of file wrapper estoppel and the 
doctrine of equivalents.’ Both the presiding officer in her recommended 
determination in favor of Dowlish and the Commission in its opinion 
ruled that file wrapper estoppel and the doctrine of equivalents are 
inapplicable to the Dowlish’s motion for summary determination. 

The Commission also denies Dowlish’s request for oral argument. 

The Secretary shall serve copies of this order upon each party of 
record to this investigation and cause it to be published in the Federal 
Register. 

By order of the Commission. 

Issued: June 18, 1980. 

Kenneto R. Mason, 
Secretary. 


In the Matter of 


Cerrtarn Arrticut Cast Iron Sroves| Rerventigptann: No. 2085 Ser 0P 


Notice of Commission Request for Comments Concerning Consent Order 
Agreements and Settlement Agreements 


AGENCY: U.S. International Trade Commission. 


ACTION: Proposed consent order agreements and settlement agree- 
ments—request for public comment. 


SUMMARY: These proposed consent order agreements and settle- 
ment agreements would result in termination of this investigation with 
respect to the 13 respondents covered by the agreements. This notice 
requests comments on the agreements. The agreements are available 
in the Office of the Secretary of the Commission. 


DATES: Comments will be considered if received within 30 days of 
this notice. Comments should conform with Commission rule 201.8 


1 While the doctrine is not invoked by name, Henriksen is a doctrine of equivalents case. The court stated 
that “one device is an infringement of the other if it performs substantially the same function in substan- 
tially the same way to obtain the same result. In other words, * * * they are the same even though they may 
differ in name, form and shape.” This is the classic definition of the doctrine. 
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(19 CFR 201.8) and should be addressed to Kenneth R. Mason, 
Secretary, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436. 


FOR FURTHER INFORMATION CONTACT: Jeffrey S. Neeley, 
Office of the General Counsel, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436; telephone 202-523-0359. 


SUPPLEMENTARY INFORMATION: In connection with the 
Commission’s investigation under section 337 of the Tariff Act of 1930 
(19 U.S.C. 1337), of alleged unfair method of competition and unfair 
acts in the importation or sale of certain airtight cast-iron stoves in the 
United States, the complainants and the Commission investigative 
attorney moved on June 3, 1980 (motion No. 69-26), to terminate this 
investigation as to respondents Nelson & Small, Inc. and Borneo 
Sumatra Trading Co., based upon settlement agreements. On June 10, 
1980, the administrative law judge issued her recommendation (order 
No. 69-30) regarding the settlement agreements. The administrative 
law judge recommended that the Commission accept the agreements. 

On June 3, 1980, the complainants and the Commission investigative 
attorney also filed motion 69-28, asking for termination of the investi- 
gation with regard to five respondents who had entered into consent 
order agreements. Those five respondents are Abundant Life Farms, 
Inc., Dutch West India, Inc., Blaze of California, Inc., Prebilt Corp., 
and Pay-N-Pak Stores, Inc. On June 10, 1980, the administrative law 
judge issued her recommendation (order No. 69-31) regarding the 
consent order agreements. The administrative law judge recommended 
that the Commission not accept the agreements for several reasons. 

On June 10, 1980, the complainants and the Commission investiga- 
tive attorney filed motion No. 69-30, asking for termination of the 
investigation as to six respondents, based upon consent order agree- 
ments. These six respondents are International Foundries, Inc., Hearth 
Craft, Inc., Lechmere Tire & Sales Co., Mr. Bar-B-Q, Inc., Sutherland 
Lumber Co., and Central Hardware Co. On June 11, 1980, the admin- 
istrative law judge recommended that the consent order agreements 
not be accepted (order No. 69-32). 

This investigation began with publication by the Commission of a 
notice in the Federal Register on July 12, 1979, (44 F.R. 40732) 
stating that an investigation was being instituted to determine: 

whether, on the basis of allegations set forth and supplemented 
with additional information provided the U.S. International 
Trade Commission, there are violations of subsection (a) of this 
section in the unlawful importation of certain airtight cast-iron 


wood- and coal-burning stoves in the United States, or in their 
sale by reason that such stoves are— 
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(a) violating Jotul’s common law trademarks because 
such stoves are visually identical copies of Jotul’s stoves; 

(b) being passed off as Jotul’s products; 

(c) violating Jotul’s registered U.S. trademarks; and 

(d) being f alsely advertised 
the effect or tendency of which is to destroy or substantially 
injure an industry, efficiently and economically operated, in the 
Le States or to restrain trade and commerce in the United 

tates 


Twenty-five parties were named as respondents on July 12. By notice 
published in the Federal Register (44 F.R. 58816) on October 11, 1979, 
the Commission named 26 additional respondents. A subsequent notice 
dated October 24, 1979 (44 F.R. 61269), named one more respondent. 


WRITTEN COMMENTS REQUESTED 


Because the issues raised by the administrative law judge with 
regard to the consent order agreements are clear, no oral argument 
will be held with respect to the administrative law judge’s recommen- 
dation. Because there has been no objection to the settlement agree- 
ments entered into by the parties and the administrative law judge 
has recommended that those agreements be accepted, the Commission 
also will not hear oral arguments with regard to those agreements. 

However, in light of the Commission’s duty to consider the public 
interest, the Commission requests written comments from persons 
concerning the effect of the termination of this investigation based 
upon the consent order agreements and the settlements agreements 
upon (1) the public health and welfare, (2) competitive conditions in 
the U.S. economy, (3) the production of like or directly competitive 
articles in the United States, and (4) U.S. consumers. These written 
comments must be filed with the Secretary to the Commission no later 
than 30 days after publication of this notice in the Federal Register. 
Complete copies of the proposed consent order agreements and the 
settlement agreements are available in the Office of the Secretary of 
the Commission. 

ADDITIONAL INFORMATION 


The original and 19 true copies of all written submissions must be 
filed with the Secretary of the Commission. Any persons desiring to 
submit a document (or portion thereof) to the Commission in con- 
fidence must request in camera treatment. Such a request should be 
directed to the Secretary and must include a full statement of the 
reasons why the Commission should grant such treatment. The Com- 
mission will either accept such submission in confidence or return it. 
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All nonconfidential written submissions will be open to public inspec- 
tion at the Secretary’s office. 
By order of the Commission. 
Issued: June 20, 1980. 
Kennetu R. Mason, 
Secretary. 


In the Matter of 

CrrtTAIN INCLINED-FIELD Ac- 
CELERATION TUBES AND 
ComMPONENTS THEREOF 


Investigation No. 337—-TA-67 


Notice of Commission Request for Comments Concerning Settlement 
Agreement 


PROCEDURAL HISTORY 


In connection with the Commission’s investigation under section 
337 of the Tariff Act of 1930 (19 U.S.C. 1337), of alleged unfair 
methods of competition and unfair acts in the importation and sale of 
certain inclined-field acceleration tubes and components thereof in the 
United States, the presiding officer recommended on May 30, 1980, 
that the Commission grant a motion filed by the University of Pitts- 


burgh on May 14, 1980, (motion docket No. 67-20), to terminate 
this investigation with respect to itself. Interested persons may obtain 
copies of the recommendation by contacting the Office of the Secretary 
to the Commission, 701 E Street NW., Washington, D.C. 20436; 
telephone 202-523-0161. 

On June 27, 1979, the Commission published in the Federal 
Register (44 F.R. 37567) notice of an investigation to determine 
whether there is a violation of section 337(a) of the Tariff Act of 1930 
in the unlawful importation of certain inclined-field particle accelera- 
tion tubes and components thereof into the United States or in their 
sale because of the alleged infringement of claims 1-6 of U.S. Letters 
Patent No. 3,308,323, the effect or tendency of which is substantially 
to injure an efficiently and economically operated domestic industry. 

On May 14, 1980, respondent University of Pittsburgh filed a motion 
to terminate the investigation as to itself (motion docket No. 67-20). 
The University of Pittsburgh has entered into an agreement with 
complainant High Voltage Engineering, settling by license all claims 
of complainant against the University of Pittsburgh based on the 
purchase, use, repair, and sale of inclined-field acceleration tubes by 
the university. Respondent Dowlish Developments, Ltd., initially 
opposed the motion because the amount of consideration for the 
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license agreement was not disclosed. The University of Pittsburgh has 
since disclosed the consideration, which has been paid into escrow 
pending the outcome of the investigation. 

The presiding officer has recommended that the motion for ter- 
mination be granted (order No. 16, May 30, 1980). 


WRITTEN COMMENTS REQUESTED 


Because the motion to terminate this investigation with respect to 
the University of Pittsburgh based upon the settlement agreement is 
effectively unopposed and because the presiding officer has recom- 
mended termination on the basis of the settlement agreement, no oral 
argument will be held. However, in light of the Commission’s duty to 
consider the public interest, the Commission requests written com- 
ments from the public concerning the effect of the termination of this 
investigation, based on the settlement agreement, upon (1) the public 
health and welfare, (2) competitive conditions in the U.S. economy, 
(3) the production of like or directly competitive articles in the United 
States, and (4) U.S. consumers. These written comments must be filed 
with the Secretary to the Commission no later than 30 days after 
publication of this notice in the Federal Register. The text of the 
settlement agreement follows: 


TEXT OF THE SETTLEMENT AGREEMENT 


This agreement entered into this 25th day of April, 1980, by and be- 
tween the University of Pittsburgh, a nonprofit corporation organized 
and existing under the laws of the Commonwealth of Pennsylvania, 
having an office at 1028 Cathedral of Learning, Pittsburgh, Pa. 15260 
(hereinafter called University) and High Voltage Engineering Corp., a 
corporation organized and existing under the laws of the State of 
Massachusetts, having an office of South Bedford Street, Burlington, 
Mass. 01803 (hereinafter called High Voltage). 

Witnesseth: Whereas, High Voltage has been involved as com- 
plainant and University as one of the respondents in a U.S. Interna- 
tional Trade Commission Investigation bearing the style Certain 
Inclined-Field Acceleration Tubes and Components Thereof—in- 
vestigation No. 337—TA-67; 

Whereas, High Voltage has charged University with infringement of 
licensed patents as hereinafter defined, on the basis of University’s 
purchase of four acceleration tubes from Dowlish Developments, Ltd. 
and use of the same; 

Whereas, High Voltage and University wish to resolve amicably the 
disputes which exist between them; 
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Now, therefore, for and in consideration of the undertakings of each 
to the other contained herein and intending to be legally bound hereby, 
the parties agree as follows: 

1. As used in this agreement: 

(a) “Licensed patents” means (i) Van De Graaf U.S. patent 
3,308,323 for “Inclined-Field High-Voltage Vacuum Tubes” granted 
March 7, 1967, and (ii) Purser U.S. patent 3,423,684 for ‘Particle 
Acceleration Tube Having Electric Field Control Means” granted 
January 21, 1969, and (iii) any other patent owned or controlled by 
high voltage to the extent to which it might be infringed by sale or 
use of inclined-field acceleration tubes as herein defined. 

(b) “Inclined-field acceleration tubes’? means one or more of the 
four inclined-field acceleration tubes purchased by University from 
Dowlish Developments, Ltd. 

2. High Voltage hereby waives and extinguishes all patent infringe- 
ment claims as well as any other causes of action against University 
based upon University’s purchase and use of inclined-field acceleration 
tubes. 

3. High Voltage hereby grants and University accepts an irre- 
vocable, nonexclusive license under licensed patents to purchase, 
use, repair, have repaired and sell inclined-field acceleration tubes. 

4. High Voltage shall promptly take all reasonable action to have 
University dismissed as a respondent in said International Trade 
Commission investigation and shall cooperate with University in its 
efforts to be withdrawn from the investigation and any resultant 
decree. 

5. (a) University shall promptly after execution of this agreement 
pay the sum of $10,000 to Henry C. Nields, Esquire of the firm of 
Russell & Nields, 60 State Street, Boston, Mass. 02109, hereinafter 
referred to as the escrow agent, by certified check payable to the order 
of “Henry C. Nields, Escrow Agent.” 

(b) The sum of $10,000 paid to the escrow agent under section 5(a) 
hereof shall be held by the excrow agent in a separate escrow account 
established by him for the purposes herein set forth until such time 
as payment to one or the other of the parties is required under section 6 
hereof. 

(c) It is agreed that escrow agent is not a party to and shall not be 
bound by agreements between High Voltage and University. Escrow 
agent shall act as a depository only, and escrow agent shall be liable 
only for his own willful gross negligence and misconduct. 

(d) In the event of any disagreement between any of the parties 
resulting in adverse demands being made in connection with this 
deposit in escrow, escrow agent shall be entitled, at its option, to refuse 
to comply with any such claim or demand so long as the disagreement 
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shall continue, and in so doing escrow agent shall not become liable in 
any way to any person for its failure or refusal to comply with such 
conflicting or adverse claims until the rights of the claimants have been 
finally adjudicated or the differences adjusted between the parties, and 
escrow agent shall have been notified thereof in writing signed by all 
parties interested. 

In the event the differences between the parties have not been ad- 
justed and the escrow agent is so notified within a period of 60 days 
following receipt of notice by escrow agent, escrow agent may inter- 
plead the funds on deposit in escrow in a court of proper jurisdiction, 
and thereupon escrow agent shall be fully and completely discharged of 
its duties as escrow agent. 

6. (a) In the event that said International Trade Commission 
investigation and any appeal (if any) therefrom results in a final 
decision that Licensed Patent 3,308,323 is invalid or unenforceable 
or not infringed by the Dowlish acceleration tubes, then escrow agent 
shall pay to University the $10,000, plus such interest as may have 
accumulated thereon, held by him under section 5, hereof and this 
agreement shall be completely and totally terminated. No waiver or 
extinguishment of claims under section 2 hereof nor any license under 
section 3 hereof shall survive such termination. 

(b) In the event that said International Trade Commission Investi- 
gation and any appeal (if any) therefrom results in a final decision that 
Licensed Patent 3,308,323 is valid, enforceable, and infringed by the 
Dowlish acceleration tubes, then escrow agent shall pay to High 
Voltage the $10,000 plus such interest as may have accumulated 
thereon, held by him under section 5 hereof. 

(c) Upon payment in accordance with either section 6(a) or section 
6(b) hereof the escrow agent shall be fully and completely discharged 
of its duties as escrow agent hereunder. 

7. There are no written or oral understandings of any nature 
whatsoever between the parties which are not expressed in this agree- 
ment, and this agreement may not be modified except in writing. 

8. This agreement shall be construed, interpreted and governed by 
the laws of the Commonwealth of Pennsylvania. 

In witness whereof, the parties have caused these presents to be 
executed in duplicate by their proper representatives thereunto duly 
authorized. 

Attest: High Voltage Engineering Corp- 

By 

Title_ 
Attest: University of Pittsburgh 

By ‘ 

> 
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ADDITIONAL INFORMATION 


The original and 19 true copies of all written submissions must be 
filed with the Secretary of the Commission. Any person desiring to 
submit a document (or portion thereof) to the Commission in confi- 
dence must request in camera treatment. Request should be directed 
to the Secretary of the Commission and must include a full statement 
of the reasons the Commission should grant such treatment. The 
Commission will either accept submissions in confidence or return 
them. All nonconfidential written submissions will be open to public 
inspection at the Secretary’s Office. 

By order of the Commission. 

Issued: June 18, 1980. 

Kernnetu R. Mason, 
Secretary. 


731—-TA-27 and 28 (Preliminary) 
MentHoLt From JAPAN AND THE PEOPLE’S REPUBLIC OF CHINA 


Notice of Institution of Preliminary Antidumping Investigations and 
Scheduling of Conference 


AGENCY: US. International Trade Commission. 


ACTION: Institution of preliminary antidumping investigations to 
determine whether there is a reasonable indication that an industry 
in the United States is materially injured, or is threatened with 
material injury, or the establishment of an industry is materially 
retarded, by reason of imports from Japan and the People’s Republic 
of China of menthol, whether natural or synthetic, provided for in 
items 408.60 ' and 437.64 of the Tariff Schedules of the United States 
(TSUS), sold or likely to be sold at less than fair value. 


EFFECTIVE DATE: June 16, 1980. 


FOR FURTHER INFORMATION CONTACT: Daniel Leahy; 
Senior Investigator, 202-523-1369. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


These investigations are being instituted following receipt of a 
petition on June 11, 1980, filed by Haarman & Reimer Corp., Spring- 
1 Menthol currently provided for in item 408.60, if exported and entered into the United States on or after 


the eflective date of title 1I of the Trade Agreements Act of 1979 (93 stat. 194 et seq.) (expected to be 
July 1, 1980), will be provided for in new item 413.28 of the Tariff Schedules of the United S:ates. 
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field, N.J., on behalf of the domestic industry producing synthetic 
menthol. The petition requested the imposition of additional duties 
in an amount equal to the amount by which the foreign market value 
exceeds the U.S. price of natural or synthetic menthol imported from 
Japan or from the People’s Republic of China. 


AUTHORITY 


Section 733(a) of the Tariff Act of 1930 (19 U.S.C. 1673b(a)) re- 
quires the Commission to make a determination of whether there is a 
reasonable indication that an industry in the United States is materi- 
ally injured, or is threatened with material injury, or the establishment 
of an industry in the United States is materially retarded, by reason of 
imports alleged to be, or likely to be, sold in the United States at less 
than fair value. Such a determination must be made within 45 days 
after the date on which a petition is filed under section 732(b) or on 
which notice is received from the Department of Commerce of an 
investigation commenced under section 732(a). Accordingly, the 
Commission, on June 16, 1980, instituted preliminary antidumping 
investigations Nos. 731-TA-27 and 28. These investigations will be 
subject to the provisions of part 207 of the Commission’s Rules of 
Practice and Procedure (19 CFR 207, 44 F.R. 76457) and particularly, 
subpart B thereof. 

WRITTEN SUBMISSIONS 


Any person may submit to the Commission on or before July 14, 
1980, a written statement of information pertinent to the subject 
matter of these investigations. A signed original and 19 copies of such 
statements must be submitted. 

Any business information which a submitter desires the Commission 
to treat as confidential shall be submitted separately and each sheet 
must be clearly marked at the top “Confidential business data.”’ Confi- 
dential submissions must conform with the requirements of section 
201.6 of the Commission’s Rules of Practice and Procedure (19 CFR 
201.6). All written submissions, except for confidential business data, 
will be available for public inspection. 


CONFERENCE 


The Director of Operations of the Commission has scheduled a 
conference in connection with these investigations for 10 a.m., e.d.t., 
on July 10, 1980, at the U.S. International Trade Commission Build- 
ing, 701 E Street NW., Washington, D.C. Parties wishing to partici- 
pate in the conference should contact the senior investigator for the 
investigation, Mr. Daniel Leahy, 202-523-1369. It is anticipated that 
parties in support of the petition for antidumping duties and parties 
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opposed to such petition will each be collectively allocated 1 hour 
within which to make an oral presentation at the conference. Further 
details concerning the conduct of the conference will be provided by 
the senior investigator. 


INSPECTION OF PETITION 


The petition filed in these cases is available for public inspection at 
the Office of the Secretary, U.S. International Trade Commission and 
at the New York City office of the U.S. International Trade Commis- 
sion located at 6 World Trade Center. 

By order of the Commission: 

Issued: June 17, 1980. 

KENNETH R. Mason, 
Secretary. 


303-TA-13 (Final) 
CrrTAINn [ron-Metat Castings From Inp1a 


Notice of Institution of Final Countervailing Duty Investigation and 
Hearing 


AGENCY: USS. International Trade Commission. 


ACTION: Institution of final countervailing duty investigation to 
determine whether an industry in the United States is materially 
injured, or is threatened with material injury, or the establishment of 
an industry in the United States is materially retarded, by reason of 
imports from India of certain iron-metal castings, provided for in 
item 657.09 of the Tariff Schedules of the United States (TSUS), 
upon which the Administrating Authority has found a reasonable 
basis to believe or suspect that a subsidy is being provided. 


EFFECTIVE DATE: May 20, 1980. 


FOR FURTHER INFORMATION CONTACT: Patrick J. Magrath 
of the Commission’s staff ; 202-523-0283. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A petition was received in satisfactory form on February 19, 1980, 
from James W. Pinkerton, Jr., of Pinkerton Foundry, Inc., Lodi, 
Calif., alleging that subsidies are provided by the Government of 
India on the production and exportation of certain iron-metal castings 
and that, as a result, an industry in the United States, economically 
and efficiently operated, is being materially injured. Such subsidies 
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are alleged to constitute a bounty or grant within the meaning of 
section 303 of the Tariff Act of 1930, as amended (93 Stat. 190, 19 
U.S.C. 1303), hereinafter the act. Notice of the institution of the 
Commission’s preliminary investigation and of a public conference to 
be held in connection therewith was duly given by posting copies of 
the notice in the Office of the Secretary, U.S. International Trade 
Commission, Washington, D.C., and at the Commission’s New York 
office, and by publishing the notice in the Federal Register of February 
27, 1980 (45 F.R. 12933). A public conference was held in Washington, 
D.C., on March 17, 1980. 

Since India is not a ‘country under the agreement,” within the 
meaning of section 701(b) of the act, that investigation was conducted 
pursuant to section 303 of the act, as amended by section 103 of the 
Trade Agreements Act of 1979. 

On April 3, 1980, this Commission determined 

that there is a reasonable indication that an industry in the 

United States is materially injured by reason of the importation 

from India of manhole covers and frames, catch basin grates and 

frames, and cleanout covers and frames provided for in item No. 

657.09 of the Tariff Schedules cf the United States (TSUS). 
Notice of that determination was published in the Federal Register 
(45 F.R. 25972, April 16, 1980). 

On May 20, 1980, the Deputy Assistant Secretary for Import 
Administration, U.S. Department of Commerce 


preliminarily determined that benefits are granted by the Gov- 
ernment of India to manufacturers, producers, or exporters of 
certain iron-metal castings which constitute a subsidy within 
the meaning of the countervailing duty law. 


Authority.—Section 303(a)(2) of the act requires the Commission 
to conduct countervailing duty investigations pursuant to the pro- 
visions of title VII of the Tariff Act of 1930. Section 705(b) requires 
that the Commission make a final determination of injury within 
120 days of the day on which the administering authority makes its 
affirmative preliminary determination under section 705(b) or within 
45 days of the day on which the administering authority makes its 
affirmative final determination under section 703(a). Accordingly, 
the Commission hereby gives notice that effective as of May 20, 
1980, it has instituted a final investigation into the above-referenced 
matter, pursuant to section 705(b) of the act. This investigation will 
be subject to the provisions of part 207 of the Commission’s Rules of 
Practice and Procedure (19 CFR 207, 44 F.R. 76457) and, particularly, 
subpart C thereof. 

Scope.—The present investigation is being titled ‘Certain Iron- 
metal Castings From India” to conform with the title used by the 
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Department of Commerce in its investigation. This change in no way 
affects the scope of the investigation or the products being studied. 
As in the preliminary investigation, this investigation will focus on 
certain iron-metal castings. For the purposes of this investigation, 
the term “certain iron-metal castings’? means manhole covers and 
frames, catch basin grates and frames, and cleanout covers and frames, 
provided for in item 657.09 of the Tariff Schedules of the United 
States. 

Written submissions.—Any person may submit to the Commission 
on or before the prehearing statement due date specified below a 
written statement of information pertinent to the subject matter 
of the investigation. A signed original and 19 true copies of such 
statements must be submitted. 

Any business information which a submitter desires the Commission 
to treat as confidential shall be submitted separately and each sheet 
must be clearly marked at the top “Confidential Business Data.”’ 
Confidential submissions must conform with the requirements of 
section 201.6 of the Commission’s Rules of Practice and Procedure 
(19 CFR 201.6). All written submissions, except for confidential 
business data, will be available for public inspection. 

Hearings.—The Commission has tentatively scheduled a hearing in 
connection with the investigation for 10 a.m., p.d.t., on Wednesday, 
August 27, 1980, in the Golden Gate Holiday Inn, 1500 Van Ness 
Avenue, San Francisco, Calif. A report containing preliminary findings 
of fact prepared by the Commission’s professional staff will be made 
available to all interested persons prior to the hearing. Each party 
shall submit a prehearing statement on or before August 20, 1980. All 
persons who desire to appear at the hearing and make oral presenta- 
tions must file prehearing statements. For further information consult 
the Commission’s Rules of Practice and Procedure, part 207, subpart 
C (44 F.R. 76457), effective January 1, 1980. 

By order of the Commission. 

Issued: June 13, 1980. 

Kennet R. Mason, 
Secretary. 


In the Matter of 


Certain Airticut Cast-Iron Stoves! en ee ne ee 


Notice of Commission Request for Comments Concerning Consent Order 
Agreements and Settlement Agreements 


AGENCY: US. International Trade Commission. 
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ACTION: Proposed consent order agreements and settlement agree- 
ment—request for public comment. 

SUMMARY: These 10 proposed consent order agreements and 1 
settlement agreement would result in termination of this investigation 
with respect to the 11 respondents covered by the agreements. This 
notice requests comments on the agreements, which are available in 
the Office of the Secretary of the Commission, within 30 days. 


DATES: Comments will be considered if received within 30 days of 
this notice. Comments should conform with Commission rule 201.8 
(19 CFR 201.8) and should be addressed to Kenneth R. Mason, 
Secretary, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436. 


FOR FURTHER INFORMATION CONTACT: Jeffrey S. Neeley, 
Office of the General Counsel, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436; telephone 202-523-0359. 
SUPPLEMENTARY INFORMATION: In connection with the 
Commission’s investigation, under section 337 of the Tariff Act of 1930 
(19 U.S.C. 1337), of alleged unfair methods of competition and unfair 
acts in the importation or sale of certain airtight cast-iron stoves in 
the United States, the complainants, the Commission investigative 
attorney, and 10 respondents moved on April 16, 1980 (motion No. 
69-23) to terminate this investigation as to those 10 respondents 
based upon consent order agreements. On May 14, 1980, the adminis- 
trative law judge issued her recommendation (order No. 69-27) 
regarding the consent order agreements. The administrative law judge 
recommended that the Commission not accept the agreements for 
several reasons. 

On June 2, 1980, the complainants, the Commission investigative 
attorney, and respondent Oriental Kingsworld Industrial Co., Ltd., 
filed a joint motion (motion No. 69-27) to terminate the investigation 
with prejudice as to Oriental Kingsworld, based upon a settlement 
agreement signed by those parties. On June 9, 1980, the administrative 
law judge recommended that the Commission accept the settlement 
agreement (order No. 69-28). 

This investigation began with publication by the Commission of a 
notice in the Federal Register on July 12, 1979 (44 F.R. 40732) stating 
that an investigation was being instituted to determine: 


whether on the basis of allegations set forth and supplemented 
with additional information provided the U.S. International 
Trade Commission, there are violations of subsection (a) of this 
section in the unlawful importation of certain airtight cast-iron 
wood- and coal-burning stoves in the United States, or in their 
sale by reason that such stoves are— 
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(a) violating Jotul’s common law trademarks because such 
stoves are visually identical copies of Jotul’s stoves; 
(b) being passed off as Jotul’s products; 
(c) violating Jotul’s registered U.S. trademarks; and 
(d) being falsely advertised. 
the effect of tendency ‘of which is to destroy or substantially injure 
an industry, efficiently and economically operated, in the United 
States or to restrain trade and commerce in the United States. 
Twenty-five parties were named as respondents on July 12. By 
notice published in the Federal Register (44 F.R. 58816) on October 
11, 1979, the Commission named 26 additional respondents. A sub- 


sequent notice dated October 24, 1979 (44 F.R. 61269) named one 
more respondent. 


WRITTEN COMMENTS REQUESTED 


Because the exceptions taken to the consent order agreements that 
recommendation by the complainants and the Commission investiga- 
tive attorney have clarified the issues before the Commission with 
regard to the consent order agreements, no oral argument will be held 
with respect to the administrative law judge’s recommendation. 
However, in light of the Commission’s duty to consider the public 
interest, the Commission requests written comments from persons 
concerning the effect of the termination of this investigation based 
upon the consent order agreements and the settlement agreement upon 
(1) the public health and welfare, (2) competitive conditions in the 
U.S. economy, (3) the production of like or directly competitive 
articles in the United States, and (4) U.S. consumers. These written 
comments must be filed with the Secretary to the Commission no later 
than 30 days after publication of this notice in the Federal Register. 
All the consent order agreements are virtually identical. The 10 
respondents who have signed agreements are Basco Inc., Harbor Sales 
Co., World Wide Distributors, Inc., Belknap. Inc., Lou Ehrlich, Inc., 
Himark Enterprises, Inc., Ranch-Rite, Inc., Omni Trading Co., 
Homestead Products, and Crane Industries. The one difference among 
the 10 consent agreements regards the word “copy,” as defined in 
section III(F)(a). Each consent order agreement is different in that it 
names in that section the particular stoves sold by each respondent 
which were allegedly causing consumer confusion. In addition, the 
consent order agreement signed by Basco Inc. permits that company 
to sell no more than 100 stoves in inventory provided that it attaches 
a label setting forth in a reasonably conspicuous manner the actual 
manufacturing locale of such stove. Complete copies of the proposed 
consent order agreements and the settlement agreement are available 
in the Office of the Secretary of the Commission. 
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ADDITIONAL INFORMATION 


The original and 19 true copies of all written submissions must be 
filed with the Secretary of the Commission. Any persons desiring to 
submit a document (or portion thereof) to the Commission in confi- 
dence must request in camera treatment. Such request should be 
directed to the Secretary and must include a full statement of the 
reasons why the Commission should grant such treatment. The Com- 
mission will either accept such submission in confidence or return it. 
All nonconfidential written submissions will be open to public 
inspection at the Secretary’s office. 

By order of the Commission. 

Issued: June 16, 1980. 

KENNETH R. Mason, 
Secretary. 


Reconsideration of Agency Determination Under Antidumping Act, 1921 


AGENCY: U.S. International Trade Commission. 


ACTION: Reconsideration by the Commission of its original deter- 
mination in investigation No. AA1921-159, Tantalum Electrolytic 
Fixed Capacitors From Japan. 


SUPPLEMENTARY INFORMATION: On the basis of an investi- 
gation conducted in the matter of tantalum electrolytic fixed capaci- 
tors from Japan, investigation No. AA1921-159 (41 F.R. 47604, 
Oct. 24, 1976), the Commission determined by a 5—to—1 vote that an 
industry in the United States was not being and was not likely to be 
injured by reason of the importation of such merchandise into the 
United States. 

The Commission’s negative determination was appealed to the 
U.S. Customs Court (Sprague Electric Company v. United States 
(Customs Court No. 77-9-03056)). While the appeal was pending, 
it was discovered that the Commission’s determination had been 
based in part on erroneous official Government statistics for imports 
of tantalum capacitors from Japan. 

On March 27, 1980, the Customs Court remanded the Japanese 
capacitors case to the Commission for the taking of a new vote on the 
question of injury or likelihood thereof in light of corrected import 
statistics. C.R.D. 80-3. On May 23, 1980, the Customs Court modified 
its directive to the Commission by instructing it “to include in its 
deliberations the consideration of Nippon Electric Co.’s plans to 
increase productive capacity for, and exportation to the United States 
of, epoxy dipped tantalum electrolytic capacitors.” C.R.D. 80-6. 
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The Customs Court indicated its approval of the view that the 
Treasury Department’s decision not to sever Nippon Electric’s epoxy- 
dipped capacitors from the class or kind of merchandise embraced by 
Treasury’s less-than-fair-value determination was binding upon the 
Commission as a matter of law, and that the Commission had no 
authority to modify the class or kind of merchandise found to be, or 
likely to be, sold at less than fair value. 


PUBLIC COMMENT 


In light of the views expressed by the Customs Court in C.R.D. 
80-6, the Commission invites interested persons to submit comments 
on the question of whether the Commission’s earlier determination in 
investigation No. AA1921-159, Tantalum Electrolytic Fixed Capaci- 
tors From Japan, should change by virtue of considering ‘epoxy 
dipped”’ tantalum electrolytic fixed capacitors exported to the United 
States by Nippon Electric Co. to be within the class or kind of mer- 
chandise found by the Department of the Treasury to have been 
sold or likely to be sold at less than fair value. Any such comments 
should be submitted as soon as possible, but not later than (21 days 
from the date this notice appears in the Federal Register). All sub- 
missions should be addressed to the Secretary, U.S. International 
Trade Commission, 701 E Street NW., Washington, D.C. 20436. 


FOR FURTHER INFORMATION CONTACT: N. Tim Yaworski, 
Office of the General Counsel, U.S. International Trade Commission; 
202-523-0311. 
By order of the Commission. 
Issued: June 16, 1980. 
Kennet R. Mason, 
Secretary. 


In the Matter of 
CERTAIN SLIDE FASTENER STRING- 
ERS AND MACHINES AND Com- 
PONENTS THEREOF FOR PRoDuc- 
ING Sucu SuipeE FAstTENER 
STRINGERS 


Investigation No. 337-TA-85 


Notice of Investigation 


Notice is hereby given that a complaint was filed with the U.S. 
International Trade Commission on May 9, 1980, under section 337 
of the Tariff Act of 1930 (19 U.S.C. 1337), on behalf of Talon Division 
of Textron, Inc., 626 Arch Street, Meadville, Pa. 16335, alleging that 





INTERNATIONAL TRADE COMMISSION NOTICES 43 


unfair methods of competition and unfair acts exist in the importation 
into the United States of certain (1) slide fastener stringers, (2) 
chains made from such slide fastener stringers, (3) machines for pro- 
ducing such slide fastener stringers, and (4) stitcher-positioner 
machines, or in their sale, because such stringers and machines for 
producing such stringers are allegedly covered by, respectively, the 
claims of U.S. Letters Patent 3,143,779 and U.S. Letters Patent 
3,123,103. The complaint alleges that the effect or tendency of the 
unfair acts is to destroy or substantially injure an industry, efficiently 
and economically operated in the United States. 

Complainant requests that the Commission order a temporary ex- 
clusion from entry into the United States of the imports in question and 
a temporary cease and desist order during the pendency of the investi- 
gation, and requests a permanent exclusion from entry and a per- 
manent order to cease and desist after a full investigation has been 
conducted. 

Having considered the complaint, the Commission on June 3, 1980, 
ordered that— 

(1) Pursuant to subsection (b) of section 337 of the Tariff Act 
(19 U.S.C. 1337), an investigation be instituted to determine whether 
there is reason to believe there is a violation and whether there is a 
violation of subsection (a) of section 337 in the unauthorized importa- 
tion of certain (1) slide fasteners stringers, (2) chains made from such 
slide fastener stringers, (3) machines and components thereof for 
producing such slide fastener stringers, into the United States or in 
their sale, because of the alleged infringement by such slide fastener 
stringers, and machines for producing such slide fastener stringers, of 
the claims of U.S. Letters Patent 3,143,779 and U.S. Letters Patent 
3,123,103, respectively, the effect or tendency of which is to destroy 
or substantially injure an industry, efficiently and economically 
operated, in the United States. 

(2) For the purpose of this investigation so instituted, the follow- 
ing are hereby named as parties upon which this notice of investiga- 
tion shall be served: 

(a) The complainant is— 

Talon Division of Textron, Inc. 
626 Arch Street 
Meadville, Pa. 16335 

(b) The respondents are the following companies alleged to be 
engaged in the unauthorized importation of certain (1) slide fastener 
stringers, (2) chains made from such slide fastener stringers, and (3) 
machines and components thereof for producing such slide fastener 
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stringers into the United States, or in their sale, and are parties upon 
whom the complaint is to be served: 


Yoshida Kogyo K.K. YKK (USA) Inc. 
1 Kanda 1251 Valley Brook Avenue 


Izumicho Lyndhurst, N.J. 07071 
Chiyoda-Ku 


Tokyo, Japan 


YKK Export (USA) Inc. 
1251 Valley Brook Avenue 
Lyndhurst, N.J. 07071 


(c) Edward M. Lebow, Acting Chief, Unfair Import Investigations 
Division, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436, shall name the Commission investigative 
attorney, a party to this investigation; and 

(3) For the investigation so instituted, Donald K. Duvall, Chief 
Administrative Law Judge, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, shall designate the 
presiding officer with instructions to issue a recommended determina- 
tion as to temporary relief by July 31, 1980, and the Commission 
hereby shortens to 5 days the period to be allowed for filing exceptions 
to the recommended determination and for filing alternative findings 
of fact and conclusions of law under section 210.54 of the Commission’s 
Rules. 

The presiding officer shall also establish a schedule for oral presenta- 
tions concerning the remedy, bonding, and public interest considera- 
tions for the purpose of creating an administrative record to be 
certified to the Commission by July 31, 1980. In addition to appear- 
ances and oral presentations on the remedy, bonding, and public 
interest considerations, the presiding officer shall provide for a pre- 
hearing briefing schedule to be published in the Federal Register 
soliciting the written views of any persons interested in this phase of 
investigation. The transcript of the oral presentations, the prehearing 
briefs, and the other written comments will comprise the administra- 
tive record concerning remedy, bonding, and the public interest 
factors to be certified to the Commission. The Commission shall issue 
its determination on temporary relief by August 31, 1980. 

The phrase ‘‘and components thereof”’ has been added to paragraph 
(1) above on the basis of informal investigatory activities by the Com- 
mission which revealed that machines for producing the slide fastener 
stringers of the type alleged to infringe the claims of U.S. Letters 
Patent 3,123,103 can be imported in component parts as well as 
entirely assembled units. 
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The complaint contained a reference to the prevention of the estab- 
lishment of an economically and efficiently operated industry in the 
United States, presumably referring to sources of potential domestic 
competition after the expiration of the subject patents. The Commis- 
sion has not initiated an investigation into this allegation because 
complainant does not necessarily represent the interests of members 
of a hypothetical prospective domestic industry. 

The complaint also alleges that the importation and sale of stitcher- 
positioner machines for use in connection with finished chain made 
from infringing slide fastener stringer induces infringement of U.S. 
Letters Patent 3,143,779. The imported stitcher-positioner machine 
is not alleged to infringe directly either U.S. Letters Patent 3,143,799. 
or U.S. Letters Patent 3,123,103. Induced infringement is a term of 
art which refers to a situation where the inducement occurs prior to 
or through the manufacture of the infringing item. In the circum- 
stances alleged in the complaint, however, the stitcher positioner 
machine is not used until the allegedly infringing material has already 
been produced. Therefore, the Commission did not institute an investi- 
gation concerning this allegation. 

Responses must be submitted by the named respondents in accord- 
ance with section 210.21 of the Commission’s Rules of Practice and 
Procedure (19 CFR 210.21). Pursuant to sections 201.16(d) and 
210.21(a) of the rules, such responses will be considered by the Com- 
mission if received not later than 20 days after the date of service of 
the complaint. Extensions of time for submitting a response will not 
be granted unless good and sufficient cause therefor is shown. 

Failure of a respondent to file a timely response to each allegation 
in the complaint and in this notice may be deemed to constitute a 
waiver of the right to appear and contest the allegations of the com- 
plaint and this notice and to authorize the presiding officer and the 
Commission, without further notice to the respondent, to find the 
facts to be as alleged in the complaint and this notice and to enter 
both a recommended determination and a final determination con- 
taining such findings. 

The complaint is available for inspection by interested persons at 
the Office of the Secretary, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, and in the Commission’s 
New York Office, 6 World Trade Center, New York, N.Y. 10048. 

By order of the Commission. 

Issued: June 12, 1980 

KENNETH R. Mason, 
Secretary. 
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In the Matter of 
Certain INCLINED-FIELD ACCELER- 
ATION TUBES AND COMPONENTS 
THEREOF 


Investigation No. 337-TA-67 


Notice to All Parties. 


Notice is hereby given that the hearing in this case is scheduled to 
commence at 9 a.m., June 19, 1980 in room 201 at the Dodge Center, 
1010 Wisconsin Avenue NW., Washington, D.C. 

The Secretary shall serve a copy of this notice upon all parties of 
record and shall publish this notice in the Federal Register. 

Issued: June 12, 1980. 


JANET D. Saxon, 
Administrative Law Judge. 


In the Matter of 
CrrtTAIN LARGE VipEO Matrix Di1s- 
PLAY SYSTEMS AND COMPONENTS 
THEREOF 


Investigation No. 337-TA-75 


Notice of Termination 


Upon consideration of the presiding officer’s recommendations and 
the record in this proceeding, the Commission is ordering the termina- 
tion of investigation No. 337-TA-67, Certain Large Video Matrix 
Display Systems and Components Thereof, as to U.S. Letters Patent 
No. 4,148,073 by granting complainant’s motion docket No. 75-77. 

The order is effective as of June 13, 1980. 

Any party wishing to petition for reconsideration of the Commis- 
sion’s action must do so within 14 days of service of the Commission 
order. Such petitions must be in accord with Commission rule 210.56 
(19 CFR 210.56). 

Copies of the Commission’s action and order and any other public 
documents in this investigation are available to the public during 
official working hours (8:45 a.m. to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436; telephone 202-523-0161. 

Notice of the institution of this investigation was published in the 
Federal Register of December 19, 1979 (44 F.R. 75242). 

By order of the Commission. 

Issued: June 18, 1980. 

KennetH R. Mason, 
Secretary. 
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Investigation 332-110 


Stupy OF THE Economic EFFEcTs OF THE ERupTION oF Mount 
St. HELENS 


AGENCY: U.S. International Trade Commission. 


ACTION: At the request of the Committee on Ways and Means, 
U.S. House of Representatives, and in accordance with the provisions 
of section 332 of the Tariff Act of 1930, as amended, the Commission 
has instituted investigation No. 332-110, for the purpose of studying 
the economic effects of the eruption of Mount St. Helens on the 
Pacific Northwest and on the United States. The report will include 
information on: 

(1) The effect on imports and exports; 

(2) The effect on agricultural production and marketing and on 
manufacturing and investment; 

(3) The effect on the transportation system; and 

(4) Any long-term detrimental effect to the inhabitants of the 
region and to the ecosystem. 

To the extent feasible, the Commission intends to use such data as 
are available from other Federal agencies, so as to avoid duplication. 


EFFECTIVE DATE: June 18, 1980. 


FOR FURTHER INFORMATION CONTACT: Mr. Lowell Grant, 
or Mr. Edward Furlow, Agriculture, Fisheries, and Forest Products 
Division, U.S. International Trade Commission, Washington, D.C. 
20436; telephone 202-523-0035 or 202-523-0234. 


WRITTEN SUBMISSIONS 


Since there will be no public hearing scheduled for this study, 
written submissions are invited from interested parties concerning 
any phase of the study. Commercial or financial information which a 
submitter desires the Commission to treat as confidential must be 
submitted on separate sheets of paper, each clearly marked ‘Con- 
fidential Business Information” at the top. All submissions requesting 
confidential treatment must conform with the requirements of section 
201.6 of the Commission’s Rules of Practice and Procedure (19 CFR 
201.6). All written submissions, except for confidential business 
information, will be made available for inspection by interested per- 
sons. To be insured of consideration by the Commission in this study, 
written statements should be submitted at the earliest practicable 
date, but no later than August 1, 1980. All submissions should be 
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addressed to the Secretary at the Commission’s office in Washington, 
D.C. 20436. 

By Order of the Commission. 

Issued: June 18, 1980. 


KennetH R. Mason, 
Secretary. 
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